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Court of Appeals of the District of Columbia 

No. 5172. 


Francis A. Blundon and Louis C. Dismer, Appellants, 

vs. | 

Walter B. Guy and C. Chester Cay wood, Trustees. 


a Supreme Court of the District of Columbia. 

i 

In Equity. 

No. 50178. 

i 

Francis A. Blundon and Louis C. Dismer, Plaint ill’s, 

vs. 

I 

Walter B. Guy and C. Chester CaywooP, Trustees, 

Defendants. 

United States of America, 

District of Columbia, ss: 

\ 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter meiitionet), the following 
papers were filed and proceedings had in th<y above-entitled 
cause, to wit: 

! 

1 Original Bill for Injunction . 

Filed August 19, 1929. ! 

In the Supreme Court of the District oil Columbia. 

| 

Equity. No. 50178. 

Francis A. Blundon and Louis C. Dismer, Plaintiffs, 

i 

vs. 

Walter B. Guy and C. Chester CaywocJd, Trustees, 

Defendants. 

To the Supreme Court of the District of Columbia, holding 
an Equity Court for said District: 

1—5172a 
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F. A. BLUNDON ET AL. VS. W. B. GUY ET AL. 


The original bill of complaint of Francis A. Blundon and 
Louis C. Dismer respectfully shows to the Court as follows: 

1. Thev are citizens of the United States and residents 
of the State of Maryland, having an office and doing busi- 
ness at No. 805 H,Street, Northwest, in the City of Wash¬ 
ington, District of Columbia, and bring this suit in their 
own right. The defendants Walter B. Guv and C. Chester 
Caywood are citizens of the United States and residents of 
the District of Columbia and are sued as trustees as here¬ 
inafter shown. 

2. Certain lands and premises in the City of Washington, 
District of Columbia, known and described as and being 
Lot numbered Twenty-eight (28) of Shepherd's Subdivi¬ 
sion in Square numbered Six hundred and twenty-three 
(623) as in book R. W. at page 39 of the Surveyor's Office 
of the District of Columbia, is improved by a building num¬ 
bered 55 II Street, Northwest, and one Kva L. West has 
been the tenant and occupant of the second and third floors 
of the said premises for over twenty (20) years last past, 
under a rental arrangement with the plaintiffs, trading 

as Francis A. Blundon Co., as rental agents for the 
2 owner or owners from time to time since the month 

I 

of December, 1919, and prior thereto under a rental 
arrangement with the then owner of the said property, the 
late Charles L. Carey, the plaintiffs acting at all times 
solelv as agent for the owner or owners for the time being. 

5. On, to-wit, the 3rd day of September, A. D. 1927 Sarah 
E. Carey tiled her bill in equity in cause numbered 47.391 
on the Equity Docket of this honorable Court for partition 
by sale of the hereinbefore described lands and premises, 
and after proceedings to that end duly had on, to-wit, the 
27th dav of March, A. D. 1929, the defendants were bv the 
Court appointed trustees to make sale thereof and they 
duly qualified as such trustees. 

4. Thereafter, the said Eva L. West filed a suit at law 
against the plaintiffs herein in cause numbered 76,574 on 
the Law Docket, claiming that she had suffered personal 
injuries by reason of the falling upon her on the 13th day 
of August, A. D. 1928’ of part of the ceiling of the hall on 
the second floor of said premises, and seeking to recover a 
judgment against tin? plaintiffs in the sum of Fifty Thou- 
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F. A. BLUNDON ET AL. VS. W. B. GUY ET AL. 


sand Dollars ($50,000.00). Plaintiffs hereby'make reference 
to the declaration against them and their! pleas together 
with all other proceedings in said last mentioned law cause 
and pray that the same mav be taken and ^ead as parts of 
this bill. * | 

5. During the course of the tenancy of the said Eva L. 
West she did on occasions request the plaintiffs to make 
certain repairs to the property, and they promptly trans¬ 
mitted such requests to the then owner oi owners of the 
property and when and as authority was received to make 

the same the said repairs were maqe, considerable 
3 periods of time elapsing in all instances between the 

requests for repairs and the making pf the same, be¬ 
cause of the fact that the owner or owneirs for the time 
being was or were absent from the District of Columbia, 
residing in the State of Ohio and in otlipr parts of the 
United States, all of which was well knowh at all times by 
the said Eva L. West. j 

6. Plaintiffs are advised and believe, and accordingly 
aver, that by reason of the premises in tlicj? event that the 
said Eva L. West shall recover any judgment against them 
in said law cause numbered 70,574 thev are entitled to 
reimbursement from the owners of the hereinbefore de¬ 
scribed lands and premises for all sums they may be com¬ 
pelled to lay out in connection with said law cause, including 
the payment of any such judgment, and whether she shall 
recover judgment against them or not they are entitled to 
such reimbursement of their costs, expenses, counsel and 


The owners of 
esidents of the 


attornevs’ fees in defending the said suit, 
the said lands and premises are all non-r 
District of Columbia, as aforesaid, and are all financially 
irresponsible. Accordingly, if the proceeds of the sale of 
the said lands and premises hereinafter mentioned be dis¬ 
tributed between the owners of said land^ and premises, 
the parties plaintiff and defendant in saijd equity cause 
numbered 47,391, the plaintiffs herein will) be remediless, 
not only as to reimbursement of the amount of any judg¬ 
ment which they may be called upon and required to pay 
in said law cause numbered 76,574, but for reimbursement 
of costs, expenses, counsel and attorneys’ fees as aforesaid, 


2—5172a 



4 


F. A. BLUXDOX ET AL. VS. W. B. GUY ET Air. 


which they may be; compelled to lay out, pay and expend 
in defense of said law cause. 

7. On, to-wit, the 5th day of June, A. D. 19*29, the de¬ 
fendants herein reported to this honorable Court in 

4 said equity cause numbered 47,391 that they had sold 
the hereinbefore described lands and premises to 

one Albion Pearson for the sum of Four Thousand Three 
Hundred and Fifty Dollars ($4,350.00), who had notified 
them that upon approval of the said sale by the Court he 
would complete the purchase in accordance with the terms 
of sale, and thereafter, to-wit, on the 7th day of June, A. D. 
1929, this honorable Court, by its order duly passed in said 
equity cause, ratified and confirmed the sale and authorized 
and directed the defendants to execute and deliver to said 
purchaser a deed for the said property in accordance with 
the provisions of Equity Rule (IS upon compliance of the 
purchaser with the terms of said sale. 

S. Thereafter, to-wit, on the lltli day of June, A. D. 
1929, the plaintiffs filed in said equity cause their motion 
for leave to intervene therein and to file their intervening 
petition, which was attached to their said motion, by which 
intervening petition they prayed that the proceeds of the 
said sale be impounded in the registry of the Court in the 
hands of the defendants hereto, or in such other way as 
the Court may deem appropriate, subject to investment and 
reinvestment under the direction and supervision of the 
Court, pending the final disposition of the said law cause 
numbered 76,574 for, the reimbursement and protection of 
the plaintiffs herein, and for general relief, and thereafter, 
to-wit, on the 11th day of July, A. I). 1929, the Justice pre¬ 
siding in said equity cause filed a memorandum opinion 
stating that the motion of the plaintiffs for leave to inter¬ 
vene would be overruled. Reference is hereby made to all 
pleadings and proceedings in said equity case, particularly 
the said motion for leave to intervene, the interven- 

5 ing petition attached thereto and the aforesaid memo¬ 
randum opinion thereupon, and it is prayed that the 

same may be taken and read as parts of this bill. 

9. Plaintiffs are advised and believe, and accordingly 
aver, that, by reason of the premises, they are entitled to 
the equitable aid of this honorable Court to the end that 
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F. A. BLUNDON ET AL. VS. W. B. GUY ET AL. 


the proceeds of the sale may be conserved hnd impounded 
by injunction against disbursement of the s|me by defend¬ 
ants, deposit thereof in the registry of thy Court, or in 
such other manner as the Court may deem appropriate, for 
the eventual reimbursement to the plaintiffs of their costs, 
expenses, counsel and attorneys’ fee in connection with the 
defense of the aforesaid law cause, and als <j> for the reim¬ 
bursement to them of such sums, if any, ajs they may be 
compelled to lay out, pay and expend in connection with a 
judgment against them in said law cause should one be ob¬ 
tained. 

Wherefore, the premises considered, and because the 
plaintiffs are without a plain, adequate or complete, or in¬ 
deed any, remedy at law, they respectfully pray the Court 
as follows: 

1. That Walter B. Guv and C. Chester Caywood, trustees, 
may be made parties defendant hereto, served with process 
and required to answer the exigencies of tips bill. 

2. That the proceeds of sale of the lands and premises 
described in the foregoing and annexed bill mav be im- 


requiring the 
e Court or in 


pounded by order and decree of the Court 
same to be deposited in the registry of tli 
such other manner as the Court may deem appropriate. 

3. That the defendants, and each of theijn, mav be en- 

joined pc mini to life and permanently from making 
6 any disbursement or disposition of the proceeds of 
sale mentioned in the foregoing and annexed bill 
prior to the final disposition of law cause nufnbered 76,574, 
and the application of the same to the reimbursement to 
the plaintiffs of the moneys which have been and shall be 
laid out and expended by them for costs, expenses, counsel 
and attorneys’ fee in said law cause and towards the satis¬ 
faction and discharge of such judgment, if any, as may be 
recovered against them in said law cause. 

4. And that the plaintiffs may have sujch other and 
further relief as the nature of their case m^v require. 

FRANCIS A. BLUNDON. 
LOUIS C. DIMMER. 

I 

• i 

District of Columbia, .<?.<?: 

We, Francis A. Blundon and Louis C. Dismer, on oath 
say that we have read the foregoing and annexed bill by us 
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F. A. BLUNDON ET AL. VS. W. B. GUY ET AL. 


subscribed and know the contents thereof; that the matters 
and things therein set forth as of personal knowledge are 
true, and those set forth upon information and belief we 
believe to be true. 

FRANCIS A. BLUXDOX. 
LOUIS C. DISMER. 

Subscribed and sworn to before me this 17th day of Au¬ 
gust, A. D. 1929. 

[seal.] DOROTHY M. CONNOR, 

Notary Public in and for the District of Columbia . 

W. C. SULLIVAN, 

Attorney for Plaintiffs. 

7 Motion to Dismiss. 

Filed September 19, 1929. 
******* 


Now come the defendants, Walter B. Guv and C. Chester 
Cay wood. Trustees, by their attorneys, and move the Court 
to dismiss the original bill for injunction tiled herein on the 
19th day of August, A. D., 1929, and as grounds therefor, 
sav: 

•r 

1. That said bill fails to state facts sufficient to entitle 
the plaintiffs to the relief prayed therein. 

2. That said bill fails to state facts sufficient in Equity 
to entitle the plaintiffs to the relief prayed therein. 

3. Equity is without jurisdiction to impound the proceeds 
from the sale of the lands and premises described in said 
bill, as prayed therein. 

4. Equity is withqut jurisdiction to enjoin these defend¬ 
ants or either of them from making disbursement or dis¬ 
position of the proceeds of sale mentioned in said bill prior 
to the final disposition of Law cause No. 76.574, as prayed 
in said bill. 

5. That said bill does not state such a case as entitles 
the plaintiffs or either of them to any relief against these 
defendants or either of them because tliev and each of them 
have a plain, adequate and complete remedy at Law. 
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6. It is shown on the face of said bill that this Court has 
complete jurisdiction over these defendants in Equity Cause 
Xo. 47,391, entitled Sarah E. Carev v. Lillie E, Carev, et al. 

FREDERIC B. WARDER, 

ARTHUR J. HILLAND; 

Attorneys for Walter B. G'yy and 

C. Chester Caywoo<f 9 Trustees. 

8 Order Granting Motion to Dismiss. 

Filed January 8, 1930. j 


* # # # # * j # 

Upon consideration of the original bill for injunction filed 
herein by the plaintiffs and the motion to dismiss said bill 
filed herein by the defendants on the 19th daly of Septem¬ 
ber, 1929, and the same having been duly considered, it is, 
bv the Court, this 8" dav of January, 1930, 

Ordered, that the said motion be, and tliej same hereby 
is granted, and that the said bill for injunction be, and the 
same herebv is dismissed. 

ALFRED A. WHEAT, 

Justice. 

I 

O. K. as to form. 


W. C. SULLIVAN, 

Attorney for Francis A. Blundon 
and Louis C. Dismer. 



And the plaintiffs in open Court note an appeal to the 
Court of Appeals, from the foregoing order,! and the pen¬ 
alty of the appellants’ costs undertaking on duch appeal is 
hereby fixed at the sum of One Hundred Dollars ($100.00) 
or in lieu thereof a deposit of Fifty Dollars ^$50.00) shall 
be made with the Clerk of the Court. 

ALFRED A. WJIEAT, 

Justice. 

I 

Memorandum. 

January 27, 1930.—Appeal bond approved qnd filed. 


9 Assignment of Errors. 

\ 

Filed February 11,1930. 
****** 


i 
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The Court erred: 

1. In granting the motion to dismiss the bill. 

2. In holding that the appellants were not entitled on the 
face of their bill to the relief prayed. 

3. In holding that the appellants were not entitled on 
the face of their bill to have the proceeds of sale therein 
referred to impounded pendente life. 

4. In holding that the appellants were not entitled on 
the face of their bill to an injunction pendente life and 
permanently restraining the defendants from making dis¬ 
bursement or disposition of the proceeds of sale mentioned 
in the bill as prayed therein, and were not entitled to the 
application of the same to their own reimbursement. 

W. C. SULLIVAN, 
i Attorney for Appellants. 


Service acknowledged this lltli day of February, A. D. 
1930. 

FREDERIC B. WARDER, 
ARTHUR J. HILLAND, 

Attorneys for Appellees. 


Desiynation of Record. 


Filed February 11, 1930 
***##*• 

Now come Francis A. Blundon and Louis C. Dismer, the 
appellants in the above-entitled cause, and designate as the 
parts of the record which they desire to have in- 
10 eluded in the transcript of record on appeal the fol¬ 
lowing: 

1. The original bill of complaint. 

2. The motion to dismiss the bill. 

3. The decree dismissing the bill, including the notation 
of appeal at the foot thereof. 

4. Notation of the giving and approval of the appeal 
bond. 

5. The assignment of errors. 

6. A copv of this designation. 

W. C. SULLIVAN, 
Attorney for Appellants. 
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Service acknowledged this lltli dav of Februarv, A. D. 
1930. i 

FREDERIC B. WARDER, 
ARTHUR J. HILLAND, 

Attorneys for Appellees . 

11 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: \ 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify! the foregoing 
pages numbered from 1 to 10, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein tiled, copy of which is maAe part of this 
transcript, in cause No. 50178 in Equity, wherein Francis 

A. Blundon and Louis C. Dismer are Plaintijfs and Walter 

B. Guy and C. Chester Cay wood, Trustees, ajre Defendants, 
as the same remains upon the files and of Record in said 
Court. 

In testimony whereof I hereunto subscribe! my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 2nd dav of April 1930. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

| Clerk. 

i 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5172. Francis A. Blundon and Louis C. Dismer, appel¬ 
lants, vs. Walter B. Guy and C. Chester Caywpod, Trustees. 
Court of Appeals, District of Columbia. Filecjl Apr. 3,1930. 
Henry W. Hodges, Clerk. 
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IN THE 


Court of Hlppeate, district of Columbia 


April Term, 1930. 


No. 5172. 

i 

i 

i 


Francis A. Bluxdox and Louis C. DIsmer, 

Appellants, 

vs. 

i 

Walter B. Guy and C. Chester Caywood,| Trustees, 

Appellees. 


BRIEF FOR APPELLANTS. 


STATEMENT OF FACTS. ! 

The appellants filed their bill in the trial |court, ask¬ 
ing that certain funds in the hands of tli£ appellees 
be impounded pending the determination of a certain 
suit at law wherein the appellants were defendants. 
The appellees filed a motion to dismiss thej bill, which 
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was granted, and the case comes here to review that 
action. 

The bill alleged that one Eva L. West had been the 
tenant and occupant of the second and third floors 
of certain premises in the District of Columbia, known 
as 55 H Street, Northwest, for over twentv vears 
past, under a rental arrangement with the appellants, 
trading as Francis A. Blundon Co., as rental agents 
for the owner or owners from time to time since the 
month of December, 1919, and prior thereto under a 
rental arrangement with the then owner of the said 
property, the late Charles L. Carey, the appellants 
acting at all times solely as agent for the owner or 
owners for the time being (Rec. p. 2); that on the 3rd 
day of September, A. D. 1927, Sarah E. Carey filed 
her bill in equity in cause numbered 47,391 on the 
Equity Docket of the Supreme Court of the District 
of Columbia for partition by sale of the before men¬ 
tioned lands and premises, and after proceedings to 
that end, the appellees herein were on the 27th day 
of March, 1929, appointed trustees to make sale there¬ 
of and they duly qualified as such trustees (Rec. p. 2); 
that thereafter the said Eva L. West filed a suit at 
law in the Supreme Court of the District of Columbia, 
numbered 76,574 on the Law Docket, against the ap¬ 
pellants, claiming that she had suffered personal in¬ 
juries by reason of the falling upon her on the 13tli 
day of August, 192S, of part of the ceiling of the hall 
on the second floor of the aforesaid premises, and 
seeking to recover against the appellants the sum of 
Fifty Thousand Dollars, appellants ’ bill making ref¬ 
erence to the said suit at law and praying that the 
declaration and pleas therein be taken and read as 
parts of the bill (Rec. pp. 2-3); that during the 
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course of the tenancy of the said Eva L. I West, she 
did on occasions request the appellants to!make cer¬ 
tain repairs to the property and appellant^ promptly 

i 

transmitted such requests to the then owner or own¬ 
ers of the property, and. when and as authority was 
received to make the same the said repairs were 
made, considerable periods of time elapsing in all in¬ 
stances between the requests for repairs and the mak¬ 
ing of the same, because of the fact that the owner 
or owners for the time being was or were absent from 
the District of Columbia, residing in the Stajte of Ohio 
and in other parts of the United States, all of which 

i 

was well known at all times by the said Eva L. West. 
(Rec. p. 3.) Appellants further averred that, by rea¬ 
son of the premises, in the event the said Eva L. West 
should recover any judgment against thejm in the 
said law suit, appellants are entitled to i}eimburse- 
ment from the owners of the said property for all 
sums they may be compelled to lay out in Connection 
with the said suit, including the pay merit of any 
judgment, and whether she recover judgment against 

them or not thev are entitled to reimbursement of 

• | 
their costs, expenses, counsel and attorneyjU fees in 

defending said suit; that the owners of the said prop- 

ertv are all non-residents of the District of iColumbia 
♦ 

and are all financially irresponsible; and that if the 
proceeds of the sale of the said property be distrib¬ 
uted between the owners of the said property, the 
parties plaintiff and defendant in the aforementioned 
equity cause No. 47,391, the appellants would be rem¬ 
ediless, not only as to reimbursement of thb amount 
of any judgment they may be required to pay in said 
law suit, but for reimbursement of costs, expenses, 
counsel and attorneys’ fees as aforesaid which they 
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may be compelled to lay out in defense of the said law 
suit (Rec. pp. 4-5); that on the 5th day of June, 1929, 
the appellees herein reported to the Court in said 
equity cause Xo. 47,391 that they had sold the afore¬ 
said lands and premises for the sum of Four Thou¬ 
sand Three Hundred and Fiftv Dollars and that on 
the 7th day of June, 1929, the Court ratified and con¬ 
firmed the sale and directed the appellees to deliver a 
deed to the purchaser upon his compliance with the 
terms of the sale; that thereafter on the 11th dav of 
June, 1929, the appellants filed in said equity cause 
Xo. 47,391 their motion for leave to intervene and to 
file an intervening petition, which petition prayed that 
the proceeds of the sale be impounded in tin* registry 
of the Court, or in such wav as to the court seemed 
appropriate, subject to investment and reinvestment 
under the direction of the Court, pending the final dis¬ 
position of the said law cause Xo. 76,574, for the re¬ 
imbursement and protection of the appellants, and 
likewise praying for general relief, and on the 11th 
day of July, 1929, the Justice presiding in said equity 
cause filed a memorandum opinion stating that the 
motion of appellants to intervene would be overruled. 
(Rec. p. 4) Appellants' bill made reference to the 
pleadings and proceedings in said equity cause, par- 
ticularlv the said motion to intervene, the intervening 
petition attached thereto and the aforesaid memo¬ 
randum opinion, and prayed that the same might be 
taken and read as parts of the bill. (Rec. p. 4) The 
bill prayed that! the proceeds of the sale of the afore¬ 
said land and premises be impounded by order and 
decree of the Court requiring the same to be deposited 
in the registry of the Court or in such other manner 
as the Court might deem appropriate, and that the 
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i 

defendants might be enjoined pendente Hie and per¬ 
manently from making any disposition oy disburse¬ 
ment of the proceeds of the said sale prior jto the final 
disposition of law cause numbered 76,574, and the 
application of the same to the reimbursement to the 

i 

appellants of the moneys which have beeifi and shall 

be laid out and expended by them for costs, expenses, 

counsel and attorneys’ fees in said law!cause and 

* 

towards the satisfaction and discharge of such judg¬ 
ment, if any, as might be recovered against them in 
said law cause, and for general relief. (Ree. p. 5.) 

The appellees filed a motion to dismiss!the bill on 
the grounds that the bill did not state facts sufficient 
in Equity to entitle the appellants to the relief sought, 
that Equity is without jurisdiction to impound the 
proceeds of the sale, that Equity is without jurisdic¬ 
tion to enjoin the appellees from making disburse¬ 
ment of the funds prior to the disposition! of the law 
suit, that the appellants have a plain, adequate and 
complete remedy at law, and that it was shown on 
the face of the bill that the Court had complete juris¬ 
diction over the appellees in said equity! cause Xo. 
47.391. (Rec. pp. 6-7) j 

The Court granted the motion and dismissed the 
bill. (Rec. p. 7) | 

ASSIGNMENT OF ERRORS.j 

The appellants say that the Court erred! in the fol¬ 

lowing particulars and respects: 

. ( 

1. In granting the motion to dismiss tin* bill. 

2. In holding that the appellants were hot entitled 
on the face of the bill to the relief prayed! 

3. In holding that the appellants were hot entitled 

| 

i 


I 
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on the face of the hill to have the proceeds of sale 
therein referred to impounded pendente life. 

4. In holding that the appellants were not entitled 
on the face of their bill to an injunction pendente life 
and permanently restraining the defendants from 
making disbursement or disposition of the proceeds 
of sale mentioned in the bill as prayed therein, and 
were not entitled to the application of the same to 
their own reimbursement. 

POINTS AND AUTHORITIES. 

The facts of this case present only two points for 
the consideration of the Court, namelv: 

1. Under the allegations of the bill, are the appel¬ 
lants entitled to the reimbursement from the owners 
of the property for money expended for costs, ex¬ 
penses, counsel and attorneys’ fees in the defense of 
the law suit, and for money expended in the satisfac¬ 
tion of any judgment that may be obtained against 
them in that suit ? 

2. If the above be answered in the affirmative, then 
are the appellants entitled, under the allegations 
of the bill, to have the proceeds of the sale of 
the property impounded by the court until the final 
disposition of the suit at law and then to have such 
funds applied to reimbursing them as aforesaid? 

ARGUMENT. 

1. Are the appellants entitled to reimbursement ? 
The appellants were rental agents for the owners of 
the property. Repairs to the property were made 
only when the owners authorized them. If through 
failure to repair, authority for which rested in the 
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owners, the appellants are subjected to a| law suit 
and, perhaps, a judgment against them, then without 
question appellants are entitled to be reimbursed by 
the owners of the property for the money I expended 
by them in a bona fide defense to that su}t and for 
money applied to the satisfaction of any | judgment 
that may be obtained against them. 

In Chicago City v. Robbins, 2 Black 418, 422, where 
the City had been sued and a judgment! obtained 
against it on account of a defect in the street and 
the City brought suit against Robbins whbse negli¬ 
gence had produced the defective condition of the 
street, the Court held that Robbins was responsible 
over to the city for the judgment and costs recovered 
against it, and said: 


“It is well settled that a municipal corporation 
having the exclusive care and control of the 
streets, is obliged to see that they are jkept safe 
for the passage of persons and property, and to 
abate all nuisances that might prove dangerous; 
and if this plain duty is neglected, and anyone 
is injured, it is liable for the damages sustained. 
The corporation, however, has a remjedy over 
against the party that is in fault, anjd has so 
used the streets as to produce the injury, unless 
it was also a wrongdoer. If it was through the 
fault of Robbins that Woodbury was injjured, he 
is concluded by the judgment recovered, if he 
knew the suit was pending and could jliave de¬ 
fended it.” I 

The rule above stated is of general application 
and is not confined to cases of municipal corporations. 
In the case of Washington Gas Light Co. v; District 
of Columbia, 161 U. S. 316, 328, the coijrt, after 


i 
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quoting the language of the Robbins case above given, 
said: 


“The rule, however is not predicated on the 
peculiar or exceptional rights of municipal cor¬ 
porations. It is general in its nature. It has 
been applied to public piers. Oceanic Steam 
Navigation Co. v. Companie Transatlantic^ Es- 
panola, 144 X. V. 663; lb. 134 X. Y. 461. To the 
right of a property owner to recover for damages 
which he had been compelled to pay for a de¬ 
fective wire attached by a Gas Light Company 
to the chimney of the owner's house. Gray v. 
Boston Gas Light Co., 114 Mass. 149. To the 
right of a master to recover over the damages 
which he had been obliged to pay in consequence 
of a servant's negligence. Grand Trunk Railwav 
Co. v. Latham 63 Maine, 177; Smith v. Foran, 43 
Connecticut, *244. Indeed, the cases which illus¬ 
trate the rule and its application to many condi¬ 
tions of fact are too numerous for citation, and 
are collected in the text books. Wharton X'eg. 
246; 2 Thomp. Xeg. 789, 1061: Sherman & Red- 
field Xeg. (4th ed.j sec. 301; 2 Dillon Municipal 
Corporations, sec. 1035, and cases there referred 
to in note." 


The rule therefore applies to the present case, and, 
indeed, all the; authorities recognize the right of an 
agent to be reimbursed for damages such as involved 
here on account of liability imposed because of the 
existence of the relation of principal and agent. The 
rule goes so far as to entitle the agent to reimburse¬ 
ment when an act is in fact performed and is for his 
principal. Here the complaint in the law suit is one 
of inaction due to the failure of the appellants to re¬ 
ceive instructions from the owners. 
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In Du Put v. Crucible Steel Co., 288 Fecb 583, 585, 
the court said: 


“I think the true rule which governsj the right 
of an agent to call on his principal for indemnity 
is laid down by Mechem on Agency, Secf. 1603, as 
follows: 

“ ‘Whenever an agent is called upon by his 
principal to do an act which is not manifestly 
illegal and which he does not know to )je wrong, 
the law implies a promise on the pa^t of the 
principal to indemnify the agent for shell losses 
as flow directly and immediately from! the very 
execution of the agency. ’ ” 


In Henderson v. Eckern, 
court said: 


115 Minn. 410j 413, the 


! 

i 

“The general rule is that, where one is em¬ 
ployed or directed by another to do an lact in his 
behalf, not manifestly wrong, the law implies a 
promise of indemnity by the principal for dam¬ 
ages resulting proximately from the good-faith 
execution of the agency.” 

| 

In First National Bank v. Tenney, 43 Ill. |App. 544, 
556, the court states the rule thus: 


“The rule is not, as would seem t(j> be sug¬ 
gested, that a principal is bound to indemnify 
only such agents as he necessarily employs, or 

for such acts as thev necessarilv do in his ser- 

♦ » 

vice; he is bound to indemnify whatever agents 
he sees lit to employ, for all authorized! and law¬ 
ful acts, bona fide done in his business. | 

i 

In this case the appellants were agents to rent the 
property, which they did—a perfectly lawful act— 

l 

i 

i 

i 


i 

i 

i 

i 
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and are being sued in consequence thereof, because it 
is claimed a part of the ceiling fell and struck the 
tenant. The suit arises from no act of the appellant 
but from an alleged failure to repair, and the making 
of repairs rested entirely with the owners. Clearly, 
under the foregoing authorities the appellants are 
entitled to reimbursement. Even though the suit 
be successfully defended, appellants are entitled to 
reimbursement for expenses of defending the suit. In 
the case of First National Bank v. Tenney, supra , the 
court, speaking of the right of an agent, said: 


“When sued for an act done in pursuance of 
his employment, he is not obliged to let judgment 
go against him, but mav defend and recover the 
expenses of a defense bona fide made." 

II. Under the allegations of the bill, are the appel¬ 
lants entitled to have the proceeds of sale impounded 
pending the final determination of the suit at law and 
then to have reimbursement out of those funds? The 
appellants by the foregoing authorities are entitled 
to reimbursement and the question arises as to how 
tliev are to be reimbursed. The owners of the 
property are 11011 -residents of the District of Colum¬ 
bia and are financially irresponsible. Unless the 
proceeds of sale are impounded, the remedy of the 
appellants would be to bring several suits in the 
various states where the owners of the property live 
with little chance of ever collecting any judgment ob¬ 
tained. We submit that this is no remedv at all. 
The funds from the sale are in the hands of trus¬ 
tees appointed by the same Court in which appellants’ 
bill was brought, and as well the law suit against 
them, and appellants are asking that those funds be 


held until their rights may be finally fixed^ Equity 
and justice can best be served by the impounding of 
the funds, and it is accordingly respectfully sub¬ 
mitted that the decree below should be reversed. 

I 

Respectfully, 

W. C. Sullivan, 

i 

Attorney for Appellants. 
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STATEMENT OF THE CASil 

It is to be noted that the 4 ‘Statement of Facts” in 
the Appellants’ brief is a digest of the allegations of 
their bill of complaint filed in the Supreme Court of 
the District of Columbia and of the motion to dismiss 
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their bill tiled therein by the Appellees. 

This case having come before the Court on a motion 
to dismiss, the Appellees are precluded from denying 
the truth of the allegations of the bill. The statement 
on behalf of the Appellants is fairly accurate and is 
therefore adopted without comment, though there are 
statements made in the Appellants’ argument which 
are not justified bv anything in the record. For 

t/ • % VJ* 

example, in the!argument appellants’ counsel state at 
the bottom of page 6, that, “If through failure to 
repair, authority for which rested in the owners , 
* * * ", and at the bottom of page 8, “Here the com¬ 
plaint in the law suit is one of inaction due to the 
failure of the appellants to receive instructions from 
the owners” and at the top of page 10, “The suit 
arises from no act of the Appellants but from an 
alleged failure to repair, and the making of repairs 
rested entirely with the owners.” (Italics ours.) There 
is no allegation in the bill that the tenant requested 
the repairs or that such request was communicated 
to the owners or that the owners had any knowledge 
of the condition of the premises. Therefore, there 
could certainly be no failure on the part of the owners 
to make the repairs as argued by the Appellants, nor 
could the owners in the absence of such a request fur¬ 
nish the Appellants with instructions. The above 
quoted statements in the Appellants’ argument forces 
the comment that the Appellants themselves specif¬ 
ically deny that the tenant requested any repairs and 
such denial is sch forth in the pleas filed by the Appel¬ 
lants in the suit brought by the tenant against them. 
These pleas are.made a part of their bill of complaint 
by reference, though they are not included in the 
record. 
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ARGUMENT 


This case presents only one point for th0 considera¬ 
tion of this Court, namely, are the Appellants entitled 
under the allegations of their bill to have t}ie proceeds 
of the sale impounded by the Court ? It does not also 
present, as stated by the Appellants, the jquestion as 

i 

to whether they are entitled to reimbursement from 
the owners. That question can only be j determined 
in a separate suit. 

EQUITY IS WITHOUT JURISDICTION TO IM¬ 
POUND THE PROCEEDS OF THE SALE OF THE 
PROPERTY PENDING A FINAL DISPOSITION OF 
THE SUIT AT LAW FILED BY THli TENANT 
AGAINST THE APPELLANTS. 

The Appellants in their brief state that they are 
entitled to have the proceeds impounded, though they 
do not cite a single authority in support thereof. 

In the case of Scott r. Xeely, 140 U. S. 1Q6, 35 L. ed. 
358, it is held that a suit in equity to subject the prop¬ 
erty of the defendant to the payment of a jdebt before 
proceeding at law to establish or enforce it cannot be 
maintained in a Federal Court, the Court saying, page 
361: | * 

i 

i 

# * In all cases where a Court of Equity 
interferes to aid the enforcement of a remedy at 
Law there must be an acknowledged debt, or one 
established by a judgment rendered, accompanied 
by a right to the appropriation of the property 
of the debtor for its payment, or, to speak with 
greater accuracy, there must be, in 'addition to 
such acknowledged or established debt,! an interest 
in the property or a lien thereon creajted by con- 
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tract or by some distinct legal proceeding. Smith 
v. Ft. Scott, H. & W. R. Co. 99 U. S. 398, 401 
(25:437, 438); Angell v. Draper, 1 Vern. 399; 
Shirley v. Watts, 3 Atk. 200; Wiggins v. Arm¬ 
strong, 2 Johns. Ch. 144, 1 N. Y. Ch. L. ed. 324; 
McElwain v. Willis, 9 Wend. 556; Crippen v. Hud¬ 
son, 13 N. Y. 164; Jones v. Green, 68 U. S. 1 Wall, 
330 (17:553).” 

The cases of Cates, et al. v. Allen, et al. 149 U. S. 
451, 37 L. Ed. 804; and Hollins, et al., v. Brierfield 
Coal & Iron Co. et al., 150 U. S. 371, 37 L. Ed. 1113, 
are to the same effect. 

In the case of Friedling v. Freedman, 44 Appeals, 
D. C., 191, the plaintiff sought by a bill in equity to 
enjoin the defendant from disposing of his real estate 
to defeat recovery on a prospective judgment, and this 
Court there stated: 

“A Court of Equity is without jurisdiction to 
enjoin such a conveyance by a possible debtor to 
await the future possibility of a judgment in 
favor of a creditor whose status, as such, depends 
upon the outcome of a pending suit. Before such 
equitable relief in an independent action can be 
invoked, there must be an existing judgment at 
law or a fixed and definite claim, which either is 
or can be made a lien upon the specific property. 

“The rule is elementary that a creditor cannot 
assail as fraudulent an assignment or transfer of 
property by a debtor until the debt has been estab¬ 
lished by a judgment in a court of competent juris¬ 
diction. ’ ’ 

The appellants have no judgment against the owners 
of the property; there is not even a suit pending be¬ 
tween them, nor has a judgment been obtained by the 
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tenant against the appellants. Certainly the proceed¬ 
ings for the sale cannot be termed fraudulent when 
they were commenced more than eleven months before 
the alleged injuries were sustained by the tenant. 

In the note to Ziska vs. Ziska, 23 L.R.Ai. (N. S.) 1, 
commencing on page 15, there are approximately 
twenty cases from various jurisdictions annotated, 
holding that a Court of Equity is without jurisdiction 
to enjoin disposition of funds or property until a 
judgment at law is obtained. 

The appellants argue that the owners of the property 

are non-residents, financially irresponsible,! and unless 

the proceeds of sale are impounded they have no 

remedy at all. The allegation in the bi[ll that the 

owners of the property are financially irresponsible 

is a conclusion and not a fact well pleaded which 

would be admitted bv the motion to dismiss. If it 

* 

were a fact well pleaded it would not be sufficient to 
entitle them to have the funds impounded: 


UNDER THE ALLEGATIONS OF THEIR BILL 
THE APPELLANTS ARE NOT ENTITLED TO 
REIMBURSEMENT FROM THE OWNERS. 

| 

We have already stated that this question is not 
before this Court, but the appellants having devoted 
practically their entire argument to that Question we 
deem it advisable to invite this Court’s attention to the 
fact that the only manner in which the appellants can 
establish their right to reimbursement is b\v a suit at 
law against the owners, and that even if the; appellants 
had filed an action at law against the owners of the 
property they would not be entitled to recpver under 


i 

j 

i 

i 

i 

i 

i 

i 

! 
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the authorities they have cited. The appellants rely 
in part upon the cases of Chicago City v. Robinson, 
2 Black 418, and Washington Gas Light Company v. 
District of Columbia, 161 U. S. 316. In both of those 
cases the plaintiff sought to recover amounts paid by 
them pursuant to judgments obtained against them. 
The case of Henderson r. Eckern, 115 Minn. 410, also 
relied upon by the Appellants, was a suit brought by a 
sheriff to recover from a mortgagee the amount which 
the sheriff had paid pursuant to a judgment against 
him and which had been obtained by reason of his tak¬ 
ing possession and sale of certain personal property at 
the direction of the attorney for the mortgagee. Cer¬ 
tainly, under those cases, the appellants would not be 
entitled to recover until there had been a judgment 
against them. 

The case of DuPuy r. Crucible Steel Company, 288 
Fed. 583, cited by the appellants, was a suit by the 
former president of the defendant company to recover 
sums of money expended by him, in travelling expenses, 
fees of counsel and accountants in defending himself 
against a prosecution on an indictment for conspiracy 

to defraud the United States in connection with the 

| 

Federal Income Tax Returns of the defendant com¬ 
pany. Recovery was not permitted for the reason that 
“it became the duty, of the Corporation’s officers to 
file proper tax returns. There was nothing in the 
execution of the agency which could submit the agent 
to a criminal prosecution for conspiracy, in the ordi¬ 
nary course of human affairs.” By analogy there 
is nothing in the execution of a rental agency which 
could submit the agent to a civil suit for damages to 

a tenant in the ordinarv course of human affairs. 

* 

In the remaining case relied upon by the appellants. 
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that of First National Bank v. Tenney, 43 Ill. Appeals, 
544, the Bank authorized Tenney to have ja judgment 
entered in his name on a note which it held and em¬ 
powered him to purchase the tangible assets of the 
debtor company as the Bank’s Trustee, apd to cancel 
the Bank’s judgment by such purchase, and finally the 
Bank received from him such assets. In a suit against 

Tennev and others, he was held liable for the amount 
* i 

which the Bank, through his agency, received. Tenney 

prosecuted an appeal from that decree and obtained 

a reversal thereof. He then sought to recover from 

the Bank for his services and expenses iii procuring 

the reversal of the decree. In that case ^enney was 

sued for an act done in pursuance of his employment 

and he sued to recover a fixed and definite amount. 

In the instant case, the suit of the tenant against the 

appellants is not for an act done in carrying out the 

execution of the rental agency nor is the iamount of 

the appellants’ claim against the owners a fixed and 

definite one. 

i 

All of the authorities, including those cifred by the 
appellants, agree that before an agent can recover 
against the principal for losses, such losses! must flow 
directlv and immediatelv from the very execution of 
the agency, and from authorized and lawful acts bona 
fide done, in the business of the principal pr in pur¬ 
suance of the employment of the agency. ! 

i 

I 

“But it is not every loss or damage !for which 
the agent will be entitled to reimbursement from 
his principal. The latter is liable only for such 
losses and damages as are direct and immediate, 
and naturally flow from the execution of the 
agency. If, therefore, the losses or damages are 
casual, accidental, oblique or remote, the! principal 
is not liable therefor. In short, the agency must 

i 
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be the cause and not merely the occasion, of the 
losses or damages, to found a just right to reim¬ 
bursement.” Story on Agency, 9th Edition, Sec¬ 
tion 341. 

The cases within the quotation on page 8, of the 
appellants * brief from the case of Washington Gas 
Light Company r. District of Columbia, 161 U. S. 316, 
are not in point for the reason that the plaintiffs in 
those cases sought to recover amounts paid by them 
pursuant to judgments or in settlement of suits filed 
against them. 

It is respectfully submitted that the decree below 
should be affirmed. 

Respectfully, 

Frederic B. Warder, 

Attorney for Appellees . 
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